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: APPELLANT'S REPLY BRIEF 
Appellee (Unishops) concedes in its brief 


("Question Presented" Uni. Br. P.2*) that "the sole issue 


*appellee's brief will be referred to as "Uni. Br/" 


on the appeal ..." is whether Zelin's claim can be 

denied priority because no provision for it was made in 
the debtor's XI-3 order.. Having made that concession 

and argued that issue, it then wanders at length over other 
points presented by Zelin's brief. In doing so, it cites 
a number of decisions which, upon analysis, appear irrele- 
vant to any issue in this case. Those decisions will be 


summarized in. this reply brief. 
THE UNISHOPS STATEMENT OF FACTS 


The order of Bankruptcy Judge Babitt dated 
December 3, 1974 was not an order “terminating the Letter 
Agreement effective July 16, 1974 (A.19)" (Uni. Br. p.4).- 


That order was made when Unishops belatedly moved, at the 


end of November, 1974, to reject the Letter Agreement as an 


executory agreement. The order, as shown by the stipula- 
tion of facts (A-19) directed that the Agreement "...be 
deemed to have been terminated on July 16, 1974", the date 
of Zelin's discharge. _ That having been so, there was no 
‘Monger anything left to reject. in November, 1974, Unishops' 
application for rejection, ‘however, demonstrates that its 


: present poattion, that no rejection was requized, is nerely 


another afterthought. 
UNISHOPS' POINT I 


It was Unishops, this very same debtor, fully 
familiar with Zelin'’s Agreement and represented by its 


same counsel, which obtained the XI-3 order of Decem- 


ber 11, 1973 allowing Zelin's compensation. 


The fact is that it never occurred to Unishops, 
or its counsel, or anyone else, that the XI-3 order was 
required to include the Letter Agreement. Sankruptcy 
Judge Babitt, who made the order, did not believe that 
anything other than Zelin's regular salary was to be 
approved by him. That is completely clear from his 


opinion in this case (A~31). 


The contention that Zelin's severance pay is 
merely "a form of remuneration for Zelin's continued per- 
formance” (Uni. Br. p.7) is precisely what this Court did 
not hold in 


Straus-Deparquet, Inc. v. Local Union No.3 
386 F.2d 649 (2nd Cir. 1967), 


where it decided that “severance pay is not earned from 
day to day ..." but is compensation for the termination 


of the employment relation. 


Law Aictionaries hardly constitute binding 
authority. However, the same edition of Black's Law’ 
Dictionary quoted by Unishops (Uni. Br. p.7) has a 
separate definition for severance pay, which it terms 
“Dismissal Compensation". It reads 

“The payment of a specific sum made by 
employer to employee for permanently 
terminating employment relationship 
primarily for rczszons beyond employee's 
control". 

The cases cited by Unishops in its Point I simply 
do not support its position. In 

People ex rel. Bockes v. Wemple 
215 N.¥.302, 22 N.E.273, 
the Court considered the amount properly payable to a 
New York Supreme Court Justir= retired for age. He was to 


receive whatever he received before retiring. At that 


time, he received $6,000. a year, plus $1,200. a year in 


lieu of all expenses, for which he was not obligated to 
account. The Court held that the retired Justice was 
entitled to $7,200. a year, the amount he had received 
before retirement. Judge Gray wrote, at .: 309: 


"This language is substitutional in its 
effect. It substitutes an annual grant 

of money to the incumbent, in the place of 
an allowance for *ipenses. This, I think, 
was a clear grant of pay, or compensation, 
having no connection with the expenses in- 
curred by a justice. As granted by this 
act, it became naturally and plainly, as 
much a part of the ccempensation to the | 
justice as though his salary, eo nomine, 

had been increased to compensate him further 
for what his office entailed upon him in the 
way of duties and work. Expenses or no ex- 
penses, he became entitled to the whole of 
the $1,200. In my belief, from all that 

we can divine from language, and by reason- 
ing from cause to effect, the intention of 


the legislature was to make a permanent addi- 


tion to the stated salary, which should be 
beyond the power of subsequent legislatures 


to effect." (Emphasis supplied) 


That case has no bearing whatever on Unishops' 


XI-3 contention. Equally irrelevant to that contention 
are: 


McCloskey v. Division of Labor Law 
200 F.2d 462 (9th Cir. 1947) 


In re Public Ledger, Inc. 
161 F.2d 762 (3rd Cir. 1947) 


The McCloskey case involved severance pay which 


became due to employees who were discharged within three 
months prior to their employer's adjudication in bankruptcy. 
The Court held that it was entitled to priority. In the 
Public Ledger case, employees discharged, without notice, 
during the course of the proceedings, were held entitled 
to receive their severance pay as priority claim. 

Montefalcone v. Banco Di Napoli Trust Co- 

of New York, 268 App.Div. 636 

52 N.¥.S.2d 655 (lst Dept. 1945), 
arose in a special setting. In that case, the Superintendent 
of Banks took possession of the defendant bank to liquidate 
it. Plaintiff, an employee of the bank, was discharged when 
the Superintendent took possession. In this action he sought, 
among other things, severance pay- The Cowtt held that if 
the action were for damages for breach of contract of em- 
ployment, it could not be waintained; but that since the 
severance pay was measured by the amount of previous service, 


plaintiff was entitled to recover it. 


UNISHOPS’ POINT II 


, 


Unishops' Point II is that the Agreement needed 
special court approval to be binding. There is no merit 
in that contention; and the decisions of this Court cited 
in Unishops' Point II have no bearing on this case. 

In re Wil-low Cafeterias, Inc. 

Ill F.2d 429 (2nd Cir. 1940), 
was a 77B case in which the debtor, without specific court 
approval, had entered into a collective bargaining agreement. 
This Court held that the contract was nevertheless valid; 
and that an employee covered thereby who was discharged by 
the debtor was entitled to vacation pay as an expense of 


the administration. 
See & 
The decisions in 


In re Avorn Dress Co. 

78 F.2d 681 (2nd Cir. 1935) 
and 

79 F.2d 337 (2nd Cir. 1935) 


are equally inapplicable. In the first case it appeared 


that a contract had been made by the debtor, during the 


ada 


course of 77B proceedings, providing for loans from a 
finance company to be secured by the assignment of the 
duels heco ote receivable. It was held that the con- 
tract, made during the proceeding without Court approval, 
was not in the ordinary course of business and was invalid; 


and that the lendez had only an unsecured claim. 


The Avorn lender thereafter brought a proceeding 


in which he contended that the loans had been used for 
payroll purposes; and that he should therefore be subrogated 
to the rights of payroll claimants and entitled to their 
priority. ‘In the second decision, this Court refused to 
recognize that contention. | 

American Anthracite & Bituminous Coal 

Corp. v. Leonardo Arrivabene, S.A. 

280 F.24 119 (2nd Cir. 1960) 
is a far ery from this case. It appeared there that prior 
to filing, the debtor was a party to charter agreements 
covering tankers; and that those agreements were rejected 
pursuant to a court order. The dispute related to the 


applicable measure of damages. This Court held that claims 


arising on that rejection were similar to claims arising 


on the rejection of a lease of real property. 
UNISHOPS' POINT IIT 


tmishops' Point III is a somewhat turgid effort 
to avoid, in one way or another, the result of its fail- 
ure to effect a timely rejection of the Agreement, prior 


to Zelin's discharge. 


The first suggestion is that the Agreement was 
never executory. For support of that startling conclusion, 
Unishops relies upon a vague comment by Prof. Countryman 
and a quotation from this Court's opinion in 

In re Grayson-Robinson Stores, Inc. 

321 F.2d 500 (2nd Cir. 1963). 
That case related to a guaranty, which is a very different 
type of obligation. Then comes the statement that 


"Rejection is meaningless...because 
a debtor cannot repudiate its obligations". 


But that is precisely what a debtor does every time that 


it rejects an executory agreement, whether it be a lease 


or any other contract. The Agreement here was completely 
executory until Zelin was discharged. It did not become 


performed or capable of performance until then. 


The actions of the parties are of great interest 
in the construction of their agreements. Unishops must 
have considered the Agreement executory when it moved to 
reject it, on that ground, in November 1974. Since that 


was long after it had been terminated by Unishops in 


June 1974, when Zelin was discharged (A-19), the Court's 


order merely confirmed that fact. 


Unishops' claim that a contract can be rejected 
without either a Court order or an appropriate provision 
in the plan of arrangement is an obvious futility. The 
effort to find support for that claim, in this Court's 
decision in 

In re Greenpoint Metalic Bed Co. 
113 F.2d 881 (2nd Cir. 1940), 
is equally futile. In that case, one Ratner had been em- 


ployed by the debtor prior to filing of its petition, 


pursuant to a contract for a term =e after its 


plan of arrangement became effective. e debtor had not 
employed Ratner during the proceedings; but it sought to 
terminate his contract about two weeks after the filing 
-of its petition. This Court found that Ratner had a sala: 
executory contract with the debtor on the date of filing, 
that the grounds for the attempted termination were 
inadequate and that his contract had not been rejected in 
the plan. It held, hcwever, that since Ratner had brought 
on a motion to fix his status under his cont ct, the Referee 
should have ordered it to be rejected and permitted Ratner 
to prove a claim. That case establishes, if anything, 

that the Agreement was the valid obligation of Unishops, 


in the absence of an actual rejection. 


The decision in 


United Properties Inc. v. Emporium 
Department Stores, Inc. 


379 F.2d 55, 62 (8th Cir. 1967), 


is merely another of the irrelevant decisions relied upon 


by Unishops. That appeal related to the propriety of an 
order confirminy a plan of arrangement. The Court re- 
viewed the financial status of the debtor. It decided that 
the case should be remanded for further proceedings, be- 
cause the plan did not appear to be feasible and in the best 


interest of the creditors. 


A preliminary issue involved the standing of the 


appellants to object to the plan, after their contracts 
had been affirmed therein. The actual ruling on that issue, 


is found at page 61, where Judge Heaney wrote: 


"The appellees concede that the 
appellants had a right to appear at the 
confirmation hearing and object to the 
Plan of Arrangement, but argue that once — 
the executory contracts -~ the lease, the 
Hunsinger agreement and the pension agree- 
ment -- were affirmed by the Debtor and 
that such affirmation was made a part of 
the Plan of Arrangement, the appellants 
were no longer creditors and thus had no 
further right to object to the Plan of 
Arrangement or to appeal from the decision 
confirming the Plan.” (Emphsis Supplied) 


Judge Heaney's analysis of the Greenpoint case, 
quoted by Unishops (Uni. Br. p.20) is, with due respect 


to the Eighth Circuit, an inaccurate view of this 


Court's holding. 


The Unishops effort to distinguish Straus- 


Duparquet from this case is hopeless. 


CONCLUSION 


THE ORDER APPEALED FRCM SHOULD BE 
REVERSED AND THE ORDER OF BANKRUPTCY 
JUDGE BABITT AFFIRMED. 


Respectfuliy submitted, 


NATANSON, REICH & BARRISON 
Attorneys for Claimant-Appellant, 
Jerome Zelin 


George -Natanson, Esq., 
of Counsel. 
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